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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Hon. Ralph Logan
County Attorney
Tom Green County
San Angelo, Texas
Deaxr Sir:
Opinion No, O=
Re: Ths constitu San
barber
nt
on the constitutionality 3lo ordinance
ting bdarber shops oh sccompanied your

he ordinance has only

Jerne from the City of
hin fees, termed

8 other, regulating

3 l- ber shopa did not hun before
ho quas a £ prior state regulation of the sams

ption of the hours within whieh
a a,rrshopoo 4 uam.

s Barber law, Artiecle 734a of our Fenal

code, nts thereto, was originally passed in
1929, regulations ur barbers in the partioulays
set out 1n the Ben anle ordinance, perta to licsnse
requirements, was enasted into state law, :

We, therefore, have the qusstion as to the
validity of H eity ordinance which, in similer partisulars
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to the Steate law, makes additional requirements and
reculations, In other words, the State law says thatl
an individual may follow the occupation af barbdering

in Texas upon scrplisnce with certain speocified reguls-
tions as to llcense, payment of gertsin fees, d4lsplay
of caritificate of license, physical fitness and eto.g
vhercas, the Can Angelo ordinance says that you ¢annot
follow this occupaticn in San Angelo although you have
complied with ell requirements of the State law, without
zecuring an additionel license from the city and paying
additional fees therefor,

As hearing on suoh a situstion, we quote from
the following caces es indicated. Tx Parte Frewer, 182
oW 1068, ag rage 106%:

"There 18 ns inhibvition in the ccnatie
tutien or laws of this state which will pre-
vent the ¢ity frar deallinc with a matter with
which the state laws do not desl where the

o0iloe power 15 conferrad uron the 6it¥...."
underscoring ours).

The City of Tloustcn vs, Richter, et al, 157 3¥
189, &t rege 193

"The terms of the ordinance of the city
have been heretofore set cut, The effeot of
its provisicns 18 tc prchibit, under penalty
of fine, any plutdber, whe has received this
liaense from the board of examiners under the
provisiona of the stetutes, from exercising
t*e privileges given him by the statutes, un~
less he furthar rives the bond provided by
the ordinance and receives a further license
from the City of Tcouston, issued by the oity
gneineerse.s We think it is too olear for
arzuvent that the ordinance in question is in-
ocnsistent with the statute referred to.”

Yassachusetts Bonding & Insurance Company, at
2l vs, Yo¥ay, 10 SW 2nd 770, et rage 7711

"In & surrlerental brief, eyrrelients urpge
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a8 fundemental error that the ordinanece in
uestion, requiring plumdbers to execute a

13,000 bond in order to procure & license

to earry on their business in the city of
Dallas, is unconstitutional and void, and
that thererore said bond executed pursuant
thersto is of no force &nd effect, We think
their contention in this respect is also
good, In Articles 1078 to 1081, R. 8, 1985,
the legislature has reguired that plumbers

in ocitkes and towns of rore than 5,000 inhabi-
tante be licensed before they can coperats,
and has undertaken to regulate the manner

in which such license shall be lssusd, The
statute {tself does not provide for aany dbond
to be sxeouted as a prerequisite to the oone
duct of a plumber's dbusiness, The lepgisla-
ture having sc resulated the mafter b
"presoribing fully the menner in which plume
gers should be licensed, the city of Dallas
gg%_gg a:fEEFTty %g'%%poae ad onalisuFEens
and requirements in the rremises, This ques-
?Iah;@as exrrosely decided by the Galveston
Ccurt of Civil Arveals, in Houston v, Richter,
147 SW 169, This heoldlng wes agein exprevsly
recognized in Xydlas Amusement Co, v, City

of Houston (Tex. Civ. Arp.) 185 SW 418, See,
also, Tarish v, Vright (Tex. Civ. Arp.) 293
SW 659, And this general law of the state
arplies te the city of Dallas, irrespectirve
of the provisicns of its specisel charter,
Davis vs. Folland {Tex. Civ. Apr.) 168 SV

11; Farrish vs. "risht, suprra. Seid ordinance
irmpesing additicnal burdens to those reguired
by the state lew upon plurmbers within that
city was inconsistent with and in econfliet
with the state law, &nd wasz therefcre void.
It follows then thet said hond given pursunt
to suoh cordinance was llkewise vold.”

e

Xydiag ftruserent Corrany ve, City of Hcuston, 185

" 415, at rare 420:

"The tyrue rule is, where the state law
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speaks, the oity ordinance must be silent
whoere the state lew i{s sgilent, the ¢gity must
speak,"

See also the cases of Yantel vs, State, 117
3 855 and Robinson vs., City of Selveston, 111 SW 1076,

We oconolude, therefore, that the San Angele
)rdinence, in its requirement of an edditional lioense
‘rem the City of San Angelo and of the payment of addle
:ional fees to the City of San iAngelo, invades a field

f legislation already usurped by the legislature of
‘exams,

It is significant, and conclusive on its in-
elidity, in these partioulars, that the requiremants of
he ordinance do not enlarge upon and add to the require-~
ents of the atate atatute in specific matters perteining
o the protection of the public health, In seotions {a)}
nd (b), the health requirement alreedy enacted into
tate law, and subjJect tc enforcsment by the poliees de-
artment of the City of San Angelo, are rade & part of
he ordinance &s touching such ratters. The ordinance
imply rettuires a bardber to have an additional lieenss
rom the City of San Angelo, &nd to pay an edditional
ee, to-wit, 21,50 for three rcnths; 83,00 for six months;
9.00 for twelve months,

‘Under the decislions of the courtas of Texas, seat
it ahove, it 18 cur opinion that thesze provisions of the
~dinance are clearly invalid.

we now ccnsider Secticn 5 of the ordinance which
sads a3 rfollows:

"It shall be unlewful and an offence for
the cwner, rarnager, proprietor or rerson in
charge of any barber shor to rermit or allow
any such shop tc remain open for “»usiness or
to rermit or allow the practice of barbering
in said shep cn Sunday or et any other time,
oxcept between the hours of 8:00 o'elock A. V,
and 9:00 o'elock T, ¥, cn Ceturdevs and he-
tween the hours of £:00 c'clock A, ¥, and 8:00
o'slock V. ¥, on other deys in the wveek,"”

LY N ]
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In this conneotion, may we point out first that
the ordinance treats of the hours within which & barber
shop may remailn open, and does not treat as to the hours a
barber may work in such shop. Henoe, the validity of
regulation, suggested by gou.ln your brief, with refer-
ence to the hours women and children may work, would not
seem to be analagous. The courts in the cases later to
be noted clearly meke this distinction.

There is no state statute regulating the hours
in which & barber shop may remain open, Neithor have we
besn adble to find in our researoh a Texas case passing on
this question as psrteining to barber shops.

With reference to such an ordinance touching
pool halls, the court in the case of Ex Parte Brewer,
supra, Bays:

"There i1s no inhibition in the constitution
or laws of this state which will prewvent the
olty fron dealing with the matter with which
the state laws do not deel where the police
power 1s conferred upon the city, and the state
in its laws, having fixed no hours of closing
for pocl halls, it being a sudbjeot of regula-
tion, such hours may be regulated dy the oclty
within reasonable limits.”

The court, 4mn this guotation, touohbes upon the
two questions involved in any legislatiom of an ococupation
a8 to the hours it shall remain open: (1) If such ocoupa~
tion 1s a subject of regulation; ?;) If the regulation
is reasonable. The answer to these gquestions involve a
lerge fileld of the law,

e qhote from Volume 30 of Texas Jurisprudencs
at pages 120, 121, 122 and 123:

*Generally speaking, wmunicipal corpora-
tions have the right, under the police power,
to safeguard the health, comfort and genersl
welfare of their citizens by such reasonuble
rogulations as are necessary for that purposs.
The police power is not &n arbitrary one; it
has its limitations., Thus it is subject to
the limitations lmrosed by the comstltution
upoh every power of government, and will not
be perwitted to invade or impair the fundemen-
tal liberties of the cltlzen. Also, it ls
founded in public necessity and only public
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necessity can justify its exercise. It ias
cowmensurate with, but does not exceed, the duty
to provide for the real needs of ihe peoples in
their health, safety, comfort and convenlenoe

ags oonsistently as may be with private proper-
ty rights., The interest of the public gener-
ally, as distinguished from thoze of & parti-
cular olass, must require the interference.

*All property is8 held subject to the
valid exercise of the pollcd power; ncr are
regulations unconstitutional merely because
they cperate as & restralnt upon private rights
of persons or property or will result in loss
to individuals. Ths infliiction of such loss
ia not a deprivation of property without aue
process of law; the exertion of the polioce
power upon subjects lying within its soope,
in a proper and lawful manner, is dus process
of law ., . .. But the police power is sud~
ordinate to the right to acquire and own prop-
erty, and to deal with it and use it &s the
owner chooses, 8o long as the use harms no-
body. It may be invoked to abridge the right
of the citlizens to use his private property
when such use will endanger public healtih,
safety, coxfort or welfare, - &and only when
this situation arises. . ..

"The police power authorizes only such
measures as are reasonable; to be valid as an
exarcise of this power, an ordinance must be
reasonable in its operation upon the persons
whom it effects and must not be unduly oppres-
sive -~ that 13, it muat appear that the meansg
adopted are reasonably necessary and appro-
priate for the accomplishment of a legitimate
object falling within the domain of the police
power.”

These many conslderations, as pertaining to
arber shops, have never been resolved by a Texas oourt,
ooking to other jurisdictions we find the great weight
f authority holding leglislation regulating open hours
or barber shops to be invalid., 'e shall briefly review
hess.
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The Surrere Ccurt of Minneeota, in 1935, in
the case of State vs, Johanneg, 259 NW 537, held sueh
an ordinanece unconstitutional &nd vold and es viola-~
tive of the dus process elauses of the State and Federal
constitutions, the ccurt sayings

*"Eight tires have such ordinances deen
before the courts of last rescrt in this
country and seven times have they been held
invalid es unjustifiadle atterpts to exercise
the police power,.” '

The Cfuprere Court of Michigan, in 1937, in the
case of Eanes vz, the City of Detroit, 279 ¥iech, 831, £72
N% 896, in holding such an ordinance invalid sayst

"By the great weight of suthoritiss, the
ordinance at bar, so far as it fixes open
houre for bardber shops, is not within the
police power and, in that particuler, is vold.”

The furreme Ccurt of Vashington, in 1934, in
the case of Patton vs., City of Pi{llingham, 38 Pec, 2nd
364, holds such an ordinsnce unressonable, arbitrary and
void, the ocurt rerarking that such an ordinance does
nct regulate the husiness of barterine, but diotates its
operations,

The Suprere Ccurt of Rhode Island, in 1638, in
the cese of Anitrano ve, Parbaro, 1 Atl, 2nd 109, holds
such legislation dnconstitutional saying:

"¢ have, therefore, determined to follow
the decslalcns of those ccurts, repregenting
the great weight of authcrity, which has decid-
ed that legislation of the type before us isg in
violaticn of the approrriate provisiocns of the
Federal and State Constitutions,”

The Cuprrere Court cof Vyominz, in 1929, in the
case of State vs., City of laranie, 275 Fae, 106, held euch
legislation not to te 8 ressonable exercise of the power
to licanse, resulate and conircl berber shops and there-
fore invalid,
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The Supreme Court of !Yisaissippi, Division 4,
in 1931, in the caco of Xnight vs. Johns, 137 So, 509, held
such legisletion to be an unreascnable exercise cof the
rolice power,

The Supreme Court c¢f Louisiana, im 1930, in the
cuse of City of Alexandria vs, Hall, 131 So, 723, 171
la, 595, held such an sot unconstitutionsl,

We have similar declaions by the Suprems Court
of Colorado ih the cass of City and County of Denver vs,
Sohmid, 52 Fao, 2né 388, in 1935; by the Supreme Court
of Californie, in 1935, in the case of Ganley vs, Playes,
40 Pao, 817§ by the Suprere Court of Ceorgle, in 1927,
in the cacse of Chalres et al vs, the Ciiy of Atlanta, 164
Ga. 755, 139 SE 559; by the Supreme Court of Tennessee, in
1939, in the case of State ve, Grecson et al, 124 SW 2nd
2533 and by the Supreme Court of Oklahoma, 155
Oklahoma City vs. Johnson, 82 Pac Znd 1087,

Finally, we note the orinion of the Supreme
Judicial Court of Yascechusetts, in re Opinions of the
Justices, 14 R Znd 953:

"The questions relate to & pending bill
which rezulates the hours of opening and ¢los-
ing of barber shops by proviéding that they
shall not be oren sarlier than 8:00 o'olock
in the forenocn, nor remain open later than
8:00 o'clock in the efterncon,during part of
the year and 7:00 o'clogk in the afternoon
during snothef part of the year, except that
on Zaturdays end tke evening before each
legal holidyy they may remain open until 9:00
esse The precise point involved in these
questions have arisen in other Jurisdiotions.
The great weight of autherity, in dboth sound-
ness of reascning and number of cdeclsions,
holds that lerisleticn cof this nature violates
the yrovisirns of state and federal consatitu-
ticns." (Citing ecss.t= frem tre verious juris-
dictions,)

Jurisdieticns holding tre oyrosite view, insofsar
83 we have been able teo sroertain are represented in the

8, in the case
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following cases:

Seldman vs, Cinecinnati, 20 Fed, EBup. 85313
Faloo vs, Atlantic City, 99 N. 7. 1. 19, 121 A, 610}
Wilsen vs. Zanesville, 130 Ohio Ctate 286 199 WE 187.
The latter two cases hold that such legiaiation is not

.......... ey Ny pepy W e B o
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rublic health, morels and safety and is a valid exer-
cise of tha police powey, and 1s ocnstitutionel,

The casc of Seldman vs, Cincinnati, 20 Yed.
Sup. 531, cited by you in your dbrief, was a decisiocn of
the Yederal District Court of Chio whero the Supreme
Court of Chic, in the case of Wilson vs, City of Zanes-
ville, supra, had held such legislation to be valid and
constitutional. Further, the court as stated at page
542 of the opinion indulged every presumption in fevor
of the constitutionality of the legislaetion and further,
that it had not been "shown beyond a retional doubt"™ that
such leglsletlion viclated eny of the rrovisions of the
conatituticn of the United States.

We are unable to prediet how the courts of
Texase will construe a provision such as that of the or-
dinance at hand, Trecedsnts established by our courts
in rassing uron similar legislatiocn rertaining to other
businesces or occupations are of 1ittle help because
of the fects and circumstances pscullar to each business or
ocoupation. 4is said by the court in the case of the State
vs., Johannes, supra:

"Ifr we were to attempt tc formulate a
comprehensive definition of what may or may
not be 2 rroper exercise of the police power,
ve would be confronted with a task of almcst
insurmcuntable difficulty. It has been said
that the power is incapadle of definition.”

It is belleved, hcwever, that the najority view
is based upon scunder reasoning es 1llustreted in the
followinw exerptsg frorm the orinion of the Nassachusetts

Curreme Judicial Court:

"The cccupation of being a barber is en
ancient and lawrul business, Tarber sheps
are not ohnoxious, but are commenly regarded
as indisronsable under rresent conditions...
Their relaticn to the =uhlic is such &s tc
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render ther emenadble to leglslative regula-~

tion to the end that thoss who frequent thes

for the service there rendered may be proteoct-
ed from communicable diseases, uphealthful
practices, and unsanitary ccnditions, so far

&s practioable.... The proposed blli does

not in terms shorten the hours of ladbor cf
barbers. It doces not purport to do that, It
merely limits the houres during which barber
shops may be kept open.... We are unable to
perceive how the limitations of the proposed
bill are founded upon any reasonable relation
between the acts forbidden end the promotion

of the public health or the pubdlic morals,
Barber shops may be subhjected to regulation

for protection of the publiec heulth and morals,
The proposed bill conteins no rules designated
to rrormote cleanliness, or to insure sanita-
tion of barber shops. Trovisions to accomplish
such ends is found {in the power to promulgate
reasonable regulutions by the Posrd of Regis-
traticen of barbers, in the statutes already re~
ferred to and 1n the right of inspection of bdar-
ber shops.... Shortening the hours during which
barber ehops rmey be kept open would not facilitate

L

the inspection of barber shops., There is ample oppor~

tunity for inspection of berber shops without
closing them. The suggestion that the propesed
statute would '"further rrotect the pudlioc against
communicehle diseases by conserving the energy

of rersons workine therein and siving them a
reasonable arcunt of tire to attend to prorer
sanitetion therein,* seems almest fenciful,

The @lergy such to be conserved 1is not odbvious,
nor is the protection of the publie from cormuni-
cable diseases,... There sre reny barber shops
in the Cormonwealth operated by the proprietor
without helr, It might well be a rreat hardship
for such harber not to conferm to the needs of
his custorers as to the hours of keeping his shop
open, It might interfere to & great extent with
his business and his incorme to comply with the
hours vrescribed by the proposed bill.... The
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propesed bill violstes fundementel, oonatitu-
ticne}) guerantees as depriving persons of
liverty snd property without dur proeess of
law end eas denying rersons the protection of
libverty and property according to standing
laws, It imposes limitations that are uncon-
stitutional,”

YTou are therefore respectfully advised that it
éa the opinion of this department that Seection & of the
rdinance of the City of San Angelo, regulating the
hours with!n which barbdber shope rey remain open, is une
constitutional,

e trust this answers your inquiry sstisfactore
ily, and remain

Very truly yours
ATTORNEY ODXERLL OF TEXAS

im. J+ Fanning
Asgiatent

ARy
CPINIC
COMmpyT

By .
CHALasL)



